THE ATTORNEY GENERAL
OF TEXAS

GERALD C MANN AUSTIN 11, TEXAS

APTTORNEY 4 !"‘NFRAI4

Honorable J. J, Brown, Director
Vocational Rehgbilitatlon Division and
Crippled Children's Work

State Board for Voecational Educsation
Austin, Texas

Dear Mr. Brown: Opinion No. 0-2771
Re: Authorlty of the Vocationsal
Rehebilitation Division of the
State Department of Education
to purchase braces directly
without a previous contract by
the Board of Control

We have your request of September 20, 1940, as fol-
lows:

"We request your opinion as to whether
or not 1t 1s legal for the Vocatlonal Re-
habilitatlon Dilvision of the State Department
of Education to purchase braces directly from
the companles manufacturing the appllances
rather than under contracts awarded by the
State Board of Control to the company present-
ing the lowest bld under the competitive bld-
ding plan.”

It 18 the opinlon of thls department that your ques-
tion should be snswered in the affirmative.

The principles announced in our opinion No. 0-2612
control the answer to your question. In that oplnion we dis-
cussed the relative rights of the Board of Control end the
State Board of Vocatlonal Education with respect to purchases
and more especially with respect to the power of the Board of
Control to approve clalms for payment, saying:

"If the items of purchase in the present case
were such as that the purchase should have been
made upon competltive bids, then the Board of
Control would have no authority to approve the
audit for payment. If, on the other hand, the
items were of such nature as that the Board could
have purchased them without competitive bilds,



Honorable J. J. Brown, page 2 0-2771

then the Board in 1ts discretion would have
the authority to approve the clalm the ef-
fect of which approval would in our opinion
be a substantlsl complliance with the statutes
of purchase and would entitle the claim to be
passed for & warrant of payment.”

We further said,

"In this connection we are of the
opinion that if these 1ltems of equipment
or supplies were of such nature as that
competitive bilds would be impossible the
law would have no application to such a
case. It dces not require an impossible

thing."
From what you say in your letter of request, --and
your statement comports with common understanding, -- a brace

for a crippled chlld is not such & thing as is contemplated
by our statutes calling for competitive bids in purchasing sup-
plies for an institution. A brace is not a commodity carried
in stocks from which a purchase may be qulckly made, llke &
hat or a palr of shoes, for the simple reason that a brace for
g crippled chlild 1is a specialty and must be preclsely fltted
to the particular need and conditlion of the injured or sbnor-
mal limb. It 1s of & kind with the fitting of glasses or the
setting of & broken 1limb in plaster. The purchase of such
brace 18 not in 1ts nature a commercial purchase from a store
or dealer; 1t 1s In the nature of a service in connectlion
vith the treatment of the broken, deformed or malad justed
1imb., It is a8 much & service as 1s the surgeon's operation;
indeed, 1t is a species of mechanlical operation. Every such
case presents an Iindividusgl situation and must be treated ac-
cordingly; so that, in our oplinlon, the purchase of a brace -
does not fall within the scope of the statutes requiring com-
petitive blds by the Board of Control.

If we are mistaken in this, we are further of the
oplnion that the statutes themselves, when liberally or even
reasonably construed, compel the same conclusion.

House Bill No. 502, passed at the Regular Session of
the 44th Legislature (General Laws, 4ith Leg., p. 328) pro-
vides: .

"At the discretion of the State Depart-
ment of Education, transportation, appllances,
braces and materisal necessary in the proper
handling of c¢rippled chlildren may be in part or
entirely provided.
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"The Rehabilitation Division of the
State Department of Education is directed
to provide in Rules and Regulatlions, the
necessary detalls for the conduct of this
work, in accordance with the purposes of
this Act, which shall permit as far as
possible, the free cholce of patients in
thelr selection of physicians and hospitals,
and shall arrange with hospltals, brace de-
partments and. other services providing for
erippled children's work, compensation for
such services, provided that such fees or
charges shall not exceed the average mini-
rum charges for the same services rendered
to average ward patients in the hospitals
approved for purpose of this Act -- such
Rules and Regulations shall be approved by
the State Department of Education.”

You are respectfully advised as hereln above answered.
Yours very truly
ATTORNEY GENERAL OF TEXAS
By s/Ocie Speer
Ocle Speer

Asgssistant
08 :IMW :we

APPROVED SEP 30, 1940
s/Gerald C. Mann
ATTORNEY GENERAL OF TEXAS

Approved Opinion Commlttee By‘sZEWB Chalrman



